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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 291

RIN: 1076-AD87

Class ITI Gaming Procedures

AGENCY: Bureau of Indian Affairs

ACTION: Prdposed Rule

SUMMARY: The Department has conclude;l that it has the authonty to prescribe procedures
permitting Class III gaming when a State interposes its immunity from suit by an Indian Tribe. The
proposed rule announces the Department’s determination that the Secretary may promulgate Class
III gaming procedures under certain specified circumstances. It also sets forth the process and
standards pursuant to which any procedures would be adopted.

DATES: Written comments must be submitted within 90 days after publication in the Federal
Register to be considered.

ADDRESSES: Mail comments to Paula L. Hart, Indian Gaming Management Staff, Bureau of
Indian Affairs (BIA), Department of the Interior, MS 2070-MIB, 1849 C Street NW, Washington,
DC 20240. Comments may be hand-delivered to the same address from 9:00 a.m. to 4:00 p.m.
Monday through Friday or sent‘lsy facsimile to (202) 273-3153. Comments will be made available

for public inspection at this address from 9:00 a.m. to 4:00 p.m. Monday through Friday beginning

approximately two weeks after publication of the proposed rule.
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FOR FURTHERINFORMATION CONTACT: Paula L. Hart, Indian Gaming Management
Stath, Bureaw »0 fndian A7%0rs Department of the Interior. MS 2070-MIB, 1849 C Street NW.
Washirer-n, B0 1. Telephone {202) Z19-4066.
SUPPLEMENTARY INFORMATION:
I.ntroduction
Congress enacted the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 270t-2721, 10
provide a statutory basis for the operation and regulation of [ndian gamin.g and to prot;ect Indiaﬁ
gaming as a means of generating revenue for tribal governments. Prior to the enactment of IGRA.

states generally were precluded from any regulation of gaming on Indian reservations. See California

v. Cabazon Band of Mission [ndians, 480 U.S. 202 (1987). IGRA, by offering States an opportunity

to participate with Indian Tribes in developing regulations for Indian gaming, “extends to Siates a
power withheld from them by the Constitution.” Semingle Tribe of Florida v, State of Florida,
116 §. Ct. 1114, 1124 (1996).

Since IGRA's passage in 1988, more than 150 compacts in‘ more than 20 States have been
suécessﬁjl]y negotiated by Tribes and States, and approved by the Secretary. Today, I.ndian gaming
uenerates significant revenue for Indian Tribes. As required by IGRA, gaming revenues are being
devoted primartiy to providiﬁg essential government services such as roads, schools, and hospitals.
as well as economic development.

IGRA divides Indian gaming into three categories. This proposed rule addresses only the
Cor.Idm.‘[ of Class HI gaming, which primarily includes slot machines, casino games, banking card
cames, doy racing. horse racing. and lottertes. 25 U.S.C. § 2703(8); 25 CFR.§ 3024 Under
IGRA, the conduct of ~Class II] gaming acuvities™ is lﬁwful on Indian fands only if such actinitics

(1yare awbonized by an ordinance adepted by the governing body of the Tribe and approved ™ e

[ R
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Chairman of the Natienal indian Gaming Commission (N1GC). (2) are tocated in a State that perimits
such gaming for any purpose by anyv person, orvanization, or entity, and {3) are conducted in
contormance with a Tribai-Srate compact. 23 U.S.C. § 2710(d} 1)(B). T!ine proposed reuulations
which rollow relate primariiy to this third requirement, ie . the Tribat-Smé compact.

Under IGRA. a Tribe interested in operatinglClass i1 gaming initiates the compacting pro;ess
by requesting the State to enter into negotiations, 25 U.S.C. § 2710(d)(3)(A). Upen receiving such
a request, the State is obliged “to negotiate with the Indian Tribe in good faith to enter into such a
compact.” [d. If the State fals to negotiate in good faith, the Tribe may initiate an action against the
State in Federal district court. 2_5 US.C §2710(dX 7)Y AXT). Ifthe court finds that the State has
failed to ﬁegotiate in good faith, it must order the State and the Tribe to conclude a compact within
60 days. 25 U.S.C. § 2710(d)}(7)(B)(:u1). If the State and Tribe fail to conclude a compact within that
period, each side must submit their last best offer to a court-appointed mediator, who selects one of
the proposals. 25 UtS.C. § 2710(d)7)}B)(iv). If the State consents to that proposal. it is treated as
a Tribal-State compact. 25 U.S.C. § 2710(d)(7)(B)(v1). If the State does not consent, the Secretary
oflthe [nterior shall prescribe procedures (1} which are consistent with the proposed compact selected
by the mediator. the provisions of IGRA, and the relevant provisions of State taws. and (2} under
which Class [1I gaming may bt; conducted on the Indian lands over. which the Indian Trice has
jurisdiction. 25 U.S.C.§ 2710(d)(7)(B)(vi).

In Seminole Tribe of Florida v, Florida, the Supreme Court held that a State may a.sscr'». an
Eleventh Amendment immunity defense to avoid a lawsuit brought Ey a Tribe alleging that the »iiie
to assert immunity to suit in Federal court. Claiming immunity will..if no further action is tahan.

create an efective State veto over IGRA's dispute resolution svstem and theretore will stale
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compacting process. The proposed rulemaking contemplates that the Secretary would prescribe
Class HI 2anunyg procedures to end the stalemate
Secretarial Authority to Prescribe Procedures h

On May 10, 1996, the BIA published an “Advance Notice of Proposed Rulemaking”

(hereatter, ANPR) in response to the United States Supreme Court’s decision in Semingle Tribé of
Florida v, State of Florida; 116 S. Ct. 1114 (1996). 61 Fed. Reg. 21394 (May 10, 1996). In that
ANPR, the Department posed, among others, the question of “[wlhether and under what
circumstances, the Secretary of the Interior is empowered to prescribe ‘procedures' for the conduct
of Class [T gaming when a State interposes an Eleventh Amendment defense to an action pursuant
to 25 U.S.C. § 2710(d)(7}B).” The Secretary of the Interior, in consultation with the Solicitor. has
determined that he possesses legal authority to promulgate procedures setting out t"he terms under
which Class [1I gaming may take place when a State asserts its immunity from suit.

The Secretary's authority arises from the statutory delegation of powers contained in
25 US.Co§ 2710 (d)X7)(B)(vir) of IGRA and 25 U.S.C. §§ 2 and 9. As the Eleventh Circuit Court
ot Appeals explained, in the case where the Supreme Court ultimately found the States could assen
Eleventh amendment immunity:

We are left with the question as to what procedure is left for an Indian Tribe faced
with a State that not only will not negotiate in good faith, but also will not consent to
suit, The answer, gleaned from the statute. is simple. One hundred and eightv davs
arter the Tribe first requests negotiations with the State, the Tribe may file suit in
district court. If the State pleads an Eleventh Amendment defense, the suit is
Jismissed. and the Tobe pursuant to 25 U.S.C. § 2710(d)(7)(B)(vii), then may notirv
the Secretary of the Interior of the Tribe's failure to negotiate a compact with the
Siate The Secretary may then prescribe regulations governing Class [l gaming on
the Tribe's fands. This solution conforms with IGRA and serves to achieve Congress’
goals, as delineated in §§ 2701-02

Seminole Trbe of Florida v Stae of Florida, v Fad iel6e. 1029 (1 itk Cor, 1990y (dicnen. b2

w oagTs T 1 I R | [T
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4 _ CLINTON LIBRARY PHOTOGOPY



Aitheugsh Corgress kelv did not foresee the States' refusal 1o participate in the court-ordered
metia n onoceds oo pfal v authorized the Secretary to permit Class [IE gaming in the event that the
COUM-super el process tailed to produce a joint compact. The power of an agencv to administer
1oongressicaisd suid e ke this one is not resincied to circumstances explicitly described bv

.1
Congress; the agency's power also extends to circumstances that Congress. tor a variety of reasons,

may not have anticipated or-articulated tn the statute. When Congress has not “directlv spoken to

the precise question at issue,” courts “must sustain the Secretary’s approach so tong as it is based on

a reasonable construction of the statute.” Auer v. Robbins, 117 S.Ct. 905, 909 (1997), quoting

Chevron L2S A, Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842-43 (1984); Morton

v. Ruiz. 415 U.S. 199 (1974); Kenneth Culp Davis & Richard J. Pierce Jr., Administrative Law

Treatise § 3.3 (3d ed.- 1994). As explained in the proposed rule, the Secretary will provide
procedures only when a State has successfully asserted its immunity from an Indian Tribe’s good faith
lawsuit. Moreover, the proposed rule generally mirrors the mediation scheme provided in IGRA 10~
the maximum practicable extent.

Along with the specific authority under section 2701(d)(7)(B)(vi1), Congress has delegated
to the Executive under 25 U.S.C. §§ 2 and 9 broad authority to issue regulations necessary to manage

[ndian irfuirs and carry into effect legislation relating to such affairs.’ The courts on many occasions

have upheid the exercise of this authority. In Washington v. Washington State Commercial Passenyger

Fishing Vessel Association, 443 U.S. 638, 691 (1979), for example, the Court noted with approval

S The Conitnissioner of Indian Affairs shall. under the direction of the Secretary of the Interior,
and aureeably to such regulations as the President may prescribe, have the management of ail Indion
aFairs and ail maiters arising out of Indian refations 7 23 U S.C § 2."The President may presoroe

such r2aulations as he may think it for carnving into eifect the various provisions of anyv act 1oy

)

cs Indian a5hirs, and or the settfement of the accouns of ndian attairs.” 25U S C §9 wn o0 40

CUS 0§ e loharaing Seoretary of Intenior ait adounisiration of tpublic Susite 1o

b
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reguialions profeciive of ord-resenvation indian fishing rights. Although there was no explicit

-~

felevration of 2uthority to adept fishing regulations in the Treaty reserving the right, the Supreme

{that the Secretary’s “weneral Indian powers” embodied in 23 U.S.C. §§ Zand ©

>
c
s
-
o
e
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o
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uave him ihe alithorny to adopt regulations over Indian atfairs. See also United States v. Eherhardt.

YS9 F 2d 15334, 1360-61 (9th Cir 1986): Parravano v Masten. 70 F.3d 539 (9th Cir. 1995), cert

denied. __ U.S. __. 116 8. Ct, 2546 (1996); United States v, Michigan, 623 F.2d 448, 450 {(6th Cir.

1980); James v. ULS. Dep't. of Health and Human Services, 824 F.2d 1132, 1137 (D.C. Cir. 1987).

Such cases fully support the exercise of Secretarial authonty to promulgate regu[ation§ governing and
protecting Indian rights, such as the right to éngage in gaming activities, that are rooted in Federal
law.

In comments on the ANPR. some States have suggested that the Supreme Court’s decision

in Organized Village of Kake v. Egan, 369 U.S: 60 (1962), may preclude the Secretary’s exercise of

rule-making authority for gaming procedures. Sce Comments of Florida, et al., supra, at 9. In

Oreanized Village of Kake, the Secretary purported to authorize off-reservation fisheries in Alaska

pursuant to his general authority over Indian affairs and the White Act, 48 U.S.C. §§ 221-223.
However, no treaty, executive order, statute, or Federal common law established tribal tishing rights.
Accordingly. the Court struck down the Secretary’s regulations authorizing the use of fish traps in

violation of State law because the Tribe had no “fishing rights derived from Federal laws.” Id. at 7o

See MeClanahan v, Arizona State Tax Com'n., 411 U.S. 164, 176 n13 {(1975) (distinguishing

Oreanized. Village of Kake as limited to situations involving non-reservation Indians witheut

Federailv-protected rights): see also Clinton. et al ."American Indian Law at 393 (3d ed. 1991

Here. in contrast, the Tribes’ Federal comimon faw right 10 engage in gaming activinies row

A |

of most State regulation on Indian land was recounized in California v Cabazon Band o2 ®
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Indiang =35 173 20200 7y and pre-ewisted adoption of [GRA. Because tribal gaminy rights are

Savted o Frdery v 29 {0 3 00 38 2 and 9 give the Secretary the authority 1o adopt regulations 1o

The Mni Cirowie, v a case wacniad after the Supreme Court's decision in Seminalg. exprassad

concern that the Secretary would undermine congressional intent if he imposed regulations for

Ciass Il gaming when a State asserted immunity. Spokane Tribe of Indians v. Washingian,
28 F.3d. 991, 997 (9th Cir. 1994) (dictum). vacated and remanded, ___ U.S. __ 116 S. Ct. 1410
(1996). The court relied on the provision in IGRA that the Secretary act dnly after a State is
provided the clwpportunity to participate in negotiations and mediation.*

In our view, Congress had at least three purposes in enacting IGRA: to recognize and give
a statutory structure for gaming as a means of promoting tribal economic development, self
sufficiency and strong tribal government; to provide a basis for regulating Indian gaming to ensure
that it is conducted fairly and that the Indian Tribe is the primary beneficiary of the activity, and
finally. to atford an opportunity for States to participate in the establishment and conduct of Indian
gaming through Tribal-State compacts, bﬁ[ also to make a Federal backstop available should a
consensual Tribal-State compact not be reached. If the Secretary were unable 10 issue procedures
to permit vaming when a St-ate refused to submit to a Federal court'the issue of whether it was
harzaining in good faith, that State would etfectively be awarded a veto over all Class {l1 Indian

gaming within its borders. Congress did not contemplate or authorize such a State veto in [GRA.

The proposed rules are faithful to Congress' intent that States be able to participate in the

1z
~
f

he Supreme Court in Seminole did not resolve the Ninth and Eleventh Circuits’ contlictiny

sating, Twie do not consider. and express no opinion upon, that portion of the position i v
i ocisien helow that arovides 1 substitute remedy for a Tribe bringing suit, See L1 F RN IR SRR
SO T e elong T Pl SO0 st BRI A0S

~1
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estaplishment __md regulation of Class [[[ vaming, through necotiation and mediation. and iiat Indian
saping il be protected from the influence of organized crime. Thus. contrary to the concern
expressed by the Ninth Circuit, the approach gf the proposed regulations is not to undermine
congressional intent, instead, the regulations provide the rools necessary to tulnll co.ngressional inent
in the wake of‘Senﬁinolg.j J
Faced with the "problem of defining the bounds of its regulatory authority, an agency muav

1

appropnately look to the . . . underlying policies of its statutory grants of authority.” United Statzs

v. Riverside Bayview Homes, Inc,, 474 U.S. 121, 132 (1985). In this case, IGRA’s underlving

policies strongly support the issuance of the proposed rule. In addition, it is a well-settled principle
of Indian law that Indian affairs statutes be construed where possible to benefit Tribes, not in a way

that results in the backhanded deprivation of trnibal nghts. Bryan v, [tasca County, 426 U.S. 373, 37

(1976); C. Wi]kiﬁson, American Indians, Tim'e. and the Law 46-52-(1987). For these reasons, the
Secretarv concludes that he has the authority to prescribe the fellowing rule.
The Department invites comment on the legal analysis set torth above and in the ciher
sections of this document.
Surimary of the Prqposed Rule
The proposed rule tracks IGRA's negotiation and mediation process, adjusted onl. o the
extent necessary 1o reflect the unavailability of tribal access to Federél court where a State retuses

10 waive sovereign immunity. The proposed rule applies only where a Tribe asserts that a Sizte s

STwentv-iwe States filed joint comments on the ANPR indicating their “view that the Cowr

- Seminele did not invalidate anv portion of IGRA. but that it feft the Act intact. The decision e

revitalized a junsdictional detense of the States If a State consents to suit in Federal court. tron mo
complete remedial scheme envisioned by Conuress can be plaved out.” Comments of Fleily -

a3 ihume 2%, 1996). We agree that no part of the statute need be invalidated, or “severct™ L 0

statute We note that IGRA does, however. coniain d severability provision, 23U 50 v o
caneratiy Alasky Airhires v, Brock, 480 00 S SR NTY
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not negotiaiing v weod taith. files suit against the State in Federal court in accordance with [GRA.
but cannot proceed in Federal court because the State refuses to waive its sovereign immunitv from

suit. In cases in which a Staie chooses not to assert a sovereign immunity defense. these proposed
' ]
rutes would rot applv, [nstead. the negotiation and mediation process set forth-in Section 2710(dW )

W3

of IGRA would continue under the supervision of the court.

In those cases in which a State interposes a sovereign immunity defense to a tribal lawsuit in
Federal court, the proposed regulations establish a process for obtaining State participation in the
compacting process, prior to the Secretary's identification ot‘procedﬁres. It is important to emphasize
that, under the proposed rules, the Secretary wall not adopt procedures in any speciﬁc situati;)n unless
he first determines that the State has failed to bargain in good faith. The Depariment expects that,
1In most cases, this will require addressing Ihé: applicable scope of gaming under State law and IGRA.
Scope of gaming is discussed further below. -

The steps set forth in the proposed rule include:

{. Following dismissal on grounds of sovereign immunity of a Tribe’s suit brought pursuant
to 25 U.S.C. § 2710(d)(7) against a State, the Tribe would have the opportunity to submit a request
- 1o the Department to establish gaming procedures. The procedures submitied by the Tribe would be
required to address all of the issues identitied in the proposed rule, including the scope of the gaming
activities being requested by the Tribe, the Tribe's position regarding whether the State has
~ negotiated with the Tribe in good faith within the meaning of IGRA,; and detailed mechanisins tor
regulation of the gaming, including assurances that games will be conducted fairly and thai the
tinancial integnty of the entire operation wili be safesuarded. Because the good faith bargaining issue
often turns on the question of the appropriate scope of gaming, the Tribe will be asked to provide 3,
legal anaivsis supporiing the proposed scope of gamung in view of State prohibitions and wtiter
poicizs on specific tvpes of gaming. '

and wheihier it is compiete. Within 30 davs the Department will notify the Tribe whether it is elizibie

for procedurss. The Department will not make a determination of the “good faith” issue at this point

2. The Depariment would notifv the Tribe within 15 days that it has received the proposui

3. Fellowing issuance of a notice of compicteness and eligibility. the Department will =

the State of the Tribe’s reguest for the issuance of procedures. and solicit the State’s comnient

the Tribe'< nroposed procedures, inchuding ziy conunents on the proposed scope of ganiv. U
' ciothe Trbe's staements regarding whether b o

~ G - H P - -~ .- -
State sise et te asked 0 commien
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negotiated i1 wood fuih sathin the meaning of IGRA. particuiurly on the scope of gaming issue. The
State il 0 Boonited 1o submit alternative proposed procedures  The State will have 60 davs o
TESE “

4 Basad on s review of the submissions of the Tribe and the State, the Department shail
imake a deremunation whethier the State 1s negotiating in good taith with the Tribe. If the Depariment
Jetermines tinat ihe Jiate 15 ot aegotiating in good faith, and the State has not submitted an
altemative proposal. the Department will advise the State and Indian Tribe of: (a) its approval of'the
Tnte's proposal. (bY its rejection of the Tribe's proposal because of'its failure to meet the subsiantive
standards in the regulation, § 291.8; or (¢) its convening of an informal conference with the State and
Tribe within 530 days for the purpose of resolving any areas of disagreement.

5. Alternativelv, if the State submits objections to the Indian Tribe’s proposal and offers
alternative proposed procedures. the Tribe must rile objections to the State’s proposal within 60 days.
[t the Tribe does not submut objections to the proposed procedures, the Secretary will adopt the
State’s proposed procedures unless they do not meet the substantive standards in the régulations,
291 :

L
o v

6. If the Indian Tribe objects to the State’s proposed procedures, the Secretary will appoint
a mediator who will receive “last best offers” from the State and Tribe. The mediator must then
submit to the Secretary the proposed procedures that best comport with applicable Federal and State
faw. Within 60 days of receipt of the mediator’s recommendation, the Secretary must notify the State
and Tribe of his decision to approve or disapprove the procedures submitted by the mediator, or
prescribe such procedures as he determines appropriate that are consistent with State law and the
provisions of IGRA. ’

The Johnson Act and IGRA"s Criminal Provision

The Secretary has also considered the application of criminal prohibitions found in IGRA and
the Johnson Act and has concluded that those prohibitions would not apply upon the adoption of
Tprocedures” pursudnt to these proposed regulations. The Johnson Act and section 23 of [GRA

make most Class 1T zaming in Indian country ileual unless conducted pursuant to an approved

compact that is “in effect.”™ In comments on the ANPR, some States argue that these criminal

*The Johnson Act makes it "unlawfld to manutacture, recondition, repair. sell. transport, possess,
or use anv vambling device . within Indian country as defined in 131 of Tile 18[]" 1501 5T

LTS T does not appiv when there is a Tribal-Staie compact minefect.,” 23 USC 3270 o
23 orIGRA pravides tha

iy : B H - 3 ar - - Coroyra Vane 2w awe an s
Cur Sehioctroosnbaoction o) T omn ceses Diederab faw all Siate ti s portaani

. T L LT T VI DR S LS yroosr o N,
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statutes are applicable unless there is a compact that: (1) has been voluntarily entered into by a State
and an Indian Tribe, 25 U.S.C. § 2710(d)(8)(A); and (2) is “in effect” within the meaning of IGRA
by virtue of having been approved by the Secretary and published in the FEDERAL REGISTER.
25 U.S.C. § 2710(d)(3)(B). See Comments of Arizona at 18-20; Comments of Florida at 10.

That readingl of IGRA is inconsistent with the statute when read as a whole, and n.llust
therefore be rejected. The Supreme Coun has long recognized that: “[i]t is a fundamental canon of

statutory construction that the words of a statute must be read in their context and with a view to

their place in the overall statutory scheme.” Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809
(1989); see also King v, St. Vincent's Hospital, 502 U.S. 215, 221 n.10 (1991)(“in construing statute
[sic] court should adopt sense of words which best harmonizes with context and promotes policy and
objectives of legislature,” paraphrasing United States v. Hartwell, 73 U S, (6 Wall.) 385, 398 (1868)).
Most importantly, statutes must be read to gi\;e effect to every provision. Rake v, Wade, SbB U.S.
464, 471 (1994),

The States’ construction would render the section of IGRA authorizing the Secretary to
establish “procedures” for Class III gaming meaningless, because thus woodenly read, no compact
can be “in effect” absent a State’s égfeement toit. See25U.S.C. § 2710(d)(3)(B) (compact entered
into by Tribe and State “shall take effect only when notice of approval of such compact has been

‘published by the Secretary in the Federal Register”). Thus, even if the Supreme Court had not |

criminal sanctions applicable thereto, shall apply in Indian country in the same manner

and to the same extent as such laws apply elsewhere in the State.
* k X

For the purpose of this section , the term "gambling” does not include:
e

(2) Class III géming conducted under a Tnbal-State compact approved under
11(d)(8) of the IGRA that is in effect.

codified at 18 U.S.C. § 1166 (emphasis added).

1 CLINTON LIBRARY PHOTOCOPY



Jecided Tominudy 35 0 3L ander Flonda and Anzona's reading ot the siature, Class IH gaming would

TemLD Urianiul ren T oocegures were setin place by the Secretary after completion of the

5 .
P:owneiher wan, 2 the statute 15 read with such extreme lieralness it has a rechnical flaswy,

lt provides tor Secretarial procedures in the event that States and Indian Tribes cannot agree to0 a
compact. [f they can agree, such a compact becomes “in effect” upon approval by Secretary,
23 US.C ¢ 2710(d)3XBY. Where a State does not assert immunity from suit and procedures
ultimately are adopted by the Secretary without State consent, IGRA does not call this a compact “in
er‘fect."l Compare 25 U.S.C. § 2710(d)(7)(B)(vii}, with 25 U.S.C. § 2710(d)(3)(B). Yet there is
nothing else in the statute or its legislative history that even hints that the Johnson Act or § 23 of
IGRA would criminalize Class III Indian gaming‘in such circumstances. If Florida and Arizona's
construction were accepted, it would negate-the entire part of IGRA that calls for mediation and
Secretanal procedures.

To avoid such an absurd result, the statute must be read to mean that all Secretarial-
s:ﬁctioned gaming is exempt from the provisions of the Johnson Act and section 23 of I[GRA. The
“procedures” adopted. by the Secretary -- whether pursuant to the judicially-supervised mode
prescnbed by IGRA or pursuﬁm to this rulemaking -- are properly viewed as a full substitute tor the
compact that would be “in effect” if a voluntary agreement had been reached, and thus qualify tor the
2xemption to the criminal prohibitions on gaming.

Scope of Gaming

The most frequently contested issue among Tribes and States relates to the “scope of gaming”

sermutied under State faw, tor this is important in determining whether particular games are propern

the subiect o sevatiativn etween 1 Tribe and a State. In the context of this proposed ntutoe s
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the issue bears direcily upon whether a Staie is bargaining in good faith with a Tribe and whether a
Tribe's r2quested procedures include games lawtul under IGRA. 25 U.S.C. § 2710(d)(1)B). In
“evaluating the permissible “scope of gaming” under the various States’ laws. the Department il

appiv the interpratation set forth as the position of the Unitad States on the scope of gaming issus in

its amigus cunae brief'in the Supreme Court in Rumsey Indian Ranchera of Wintun Indians v_Wilson.

64 F.3d 1250 (9th Cir. 1995), as modified on denial of petition for rehearing, 99 F.3d 321 (9th Cir

1996). cert. denjed, sub nom. Svcuan Band of Mission Indians v. Wilson, No. 96-1039, 65 U.S L W,

3855 (June 24 1997). Co;.)ies of the brief are available to any reviewer upon request.

As a threshold matter, the Secretary would disapprove proposals when “contemplated.gaming
activities are not permitted in the State for any purpose by-any person, organization, or entity.”
Proposed 25 C.F.R. § 291 8(b)(3). intra. This conclusion is based on 25 U.S.C. § 2710{(d)( 1:(B).

which states that “Class [1I gaming activities shall be lawful on Indian lands only if such activiiies are
... located in a St;lte that permits such gaming for any purpose by any person, organization or
entity.” IGRA thus makes it unlawful for Tribes to operate particular Class IIT games that State law
completely and affirmatively prohibits. Courts have determuned that a State therefore has no dun to
negotiate with respect to such games. See Rumsey Indian Ranchena, supra. In other wortds, ira
State prohibits an entire class of traditional games, it need not negotiate over the particular v2mes
within that category. Consequently, such gaming would not be permitted under Secreturial

procedures

Our interpretation of the scope of gaming issues is adopted from the United States” armious

brief riled in the Supreme Court in Rumsey Indian Rancheria. supra;

In some circumstances a question may arise concerning whether a State faw prodhibus s
Jistinet form of maming or instead regulates the manner in which a permitted torm o0 o o
sy be plaved. Several hypothetical examypies may dlustrate the point. [ Siate Lo- '
fve-card stud poker but permits seven-card drvw poker {or profitiis panimuiie s
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dog racing. but not on horse racing). a question could arise as to whether that State law
prohibits a distinet form of waming known as “tive card stud poker™ (“or dog racing”™). or
insizad reguiates the manner in which the permitied form of gaming known as “poker™ (“or
anid racing”) may be conducted. It characterized in the former way, the State would have
10 negotiate voncerning only seven-card draw poker {(or horse racing); if characterized in the
larter way, the State would have to negotiate over all poker games (or all animal racing), The
relevant question in such a case would be whether, in light of traditional undersiandings and
the text and legislative history of IGRA, the State has reasonably characterized the relevant
State laws as completely prohibiting a distinct form of gaming. If the State has not reasonably
so characterized its laws, it would have a duty to negotiate with respect 1o the gaming. -

United States’ Brief at ES.'

It is impractical for the Department to attempt to evaluate, in advance of a tribal request, the
permissible scope of gaming in each State. For that reason the proposed rule requires a Tribe to
submit its own analysis along with its requ:est for Secretanal procedures, and goes on o im;ite the
views and active participation of the affected State with respect to the applicab‘le scope of gaming
under any Secretarial procedures. )

Monitoring

Many voluntarily negotiated compacts include a monitoring role for the affecied State In
these compacts States often assist in background checks on key casino personnel, and/or monitor
tibal financial ‘statements. Tribes may make certain financial information avatlable to States to ensure
that applicable regulatory requirements have been satisfied. Because of the imporiance of this
monitoring function, the proposed regulations invite State participation in the promulgation of
Secretanal pro‘cedures, notwithstanding a State’s assertion of immunity from suit, If a State declines
lo participate in such an activity, the Department believes steps ought 1o be taken to ensure :har
indzpendent moﬁitoring and enforcement exists. The proposed rule requires that the Tribe pro.ile
in 1ts provedures for monitonng and entorcement by anlinde;;endem and autonomous tribal regiiaion

commission Further. the Department seeks caminents on whether the NIGC or some v

Sontd rorthrm monionng and enforcement finotions, and. i 30, who should bear the (-

A
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functions.

Publication of this proposed rule by the Department provides the public an
opportunity to participate in the. rulemaking process. InEerested persons may submit written
comments to the location identified in the “addresses” sectiof; of this proposed rule.

Executive Order 12988

The Department has certified to the Office of Management and Budget (OMB) that these
proposed regulations meet the applicable standards provided in Sections (3)(a) and 3(b)(2) of
Executive Order 12988,
Executive Order 12866 ' ;

This is a significant rule under Executive Order 12866 and has been reviewed 'by OMB.
Regulatory Flexibility Act |

We do not believe that this proposed rule will have a significant economic impact on a
substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. § 601 et seq. The
Reéulatory Flexibility Act of 1980 requires preparation of flexibility analyses for rules that will have
a significan_t effect on a substantial number of small entities, which include small businesses,
organizations or governmental jurisdictions. At this time, we do not know whether any Secretarial
procedures, authorized by this proposed ru.le, will need to be adopted. We also do not know whether
the adoption of procedures in a given case will have a significant impact on small entities as defined
by the Act. If procedures are proposed pursuant to this rule, States (and through the States, local
jurisdictions and small entities) will be permitted to comment on a given proposal, and any concerns
may be taken into account in Secretarial procedures.

It is our preliminary view that Indian tribes are not small entities within the meaning of the

Regulatory Flekibility Act. The statutory definition specifically enumerates several kinds of
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of governmental ensides. but does not include [ndian tribes. S U.S.C. § 601(3). This indicates ihat
tribes saoutd not te vonsidersd small entities. We invite comment on this issue.
Executive Order 12630

b

The Departiment has determined that this proposed rule does not have significant “takings”
implications. The proposed rule does not pertain to “taking” of private property interests, nor dbes
it lmpact private property.

Executive Order 12612

The Department has determined that this proposed rule does not have significant Federa!ism
effects. ‘

As explained above, the Secretary has determined that he has the statutory authority to adopt
procedures to permit Indian géming in appropriate circumstances. Secretarial authority was expressly
provided in IGRA with respect to the judicially~supervised mediation scheme. It would be exercised
under the proppsed rules in a manner consistent with the statutory directive and cdngressional Intent.
The proposed rule provides the opportunity for States to voluntarily participate in a mediation
process under the auspices of the Secretary of the Interidr. As the Supreme Court noted in Semingle,
Congress may, under the Constitution, choose to withhold from States any authority over {ndian
saming. Because under the proposed rules the Secretary would be tracking the scheme set forth by
Congress. and because the proposed rule would afford the States as much opportunity to participare
has where it does not claim immunity from suit, we believe the proposed rule has no signiticant
Federalism etfects.

NEPA Statement

The Department has determined that this proposed rule does not constitute a major Federu

action steniticantlv atfecting the quality ot tie human environment and that no detaited stareens
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required araiant toLe Nattondd Environmenial Policv Act of 1969,
Papers ork Reduction Act of 1993

Srolves I 4 IR010 291012, and 291,15 contain information collection requiremients Rt
reguirad teotne Parerecrk Reduction Act of 1995 (24 US €. § 3307(d)). the Depariment has
submitted a copy of these sections to the Office of Management and Budget (OMB) for its review.

Collection ot”Information: When a Tribe and State do not successfully negotiate a Tribal-
State compact, the Tribe will be required to collect information to document the negotiation process.
and prepare proposed procedures for submussion .to the Secretary. The information requested will
Ee unique for each Tribe and may be changed when necessary to fit the needs of the Tribe.

Al information is to be collected upon the submission of a request by a Tribe for Class III
gaming procedures. The annual reporting and record keeping burden for the collection of information
is estimaied to ﬁverage },000 hours for each response and we estimate there. will be approximatelv
25 respondents. The collection ‘will include time for reviewing instructions, searching existing data
" sources, vathering and maintaining the data needed, and completing,; and reviewing the information.

Tﬁe tetal annuat burden is estimated to be 25,000 hours.

Organizations and individuals desiring to submit comments on the information collec;‘ion
requirenient should direct {hlem to the Office of Information and Regulatory Affairs, OMB. Room
| 102052, New Executive Office Building, Washington. DC 20503, Attn: Desk Officer tor the
Depariment of the Interior. |

The Department considers comments by the public on this proposed collection of information
in:

Evaluating whether the proposed collection ‘of information is necessary tor the proper

rarhrnince o the finctions of the Depariment. including whether the information will have practoa

[ ot ke

17 CLINTON LIBRARY PHOTOCOPY



u.rili:_v;

Evaluating the accuracy of the Department's estimate of the burden of the proposed colleszion
:\finthrmauon. including the validity of the methodology and assumptions used:

Enhancing the quality, usetulness. and clarity of the infermation o be collected: and

Minimizing the burdeﬁ of the coll‘ection of information on those who are to respond, incluéing
through the use of appropriate automated, electronic, mechanical, or other collection technigues or
other forms of information technology.

OMB is required to make a decision between 30 and 60 days after publication of :his
document in the FEDERAL REGISTER. Therefore, a comment to the OMB is best assured of
having its full effect if OMB receives it within 30 days of publication. This does not affect the
&éad[ine for the public to comment to the BIA on the proposed regulations.

Unfunded Mandates Act of 1995 ’

This regulat-ion imposes no unfunded mandates on any governmental or private entity and is
in compliance with the provisions of the Unfunded Mandates Act of 1995.

Drafting Information

The primary author of this proposed rule is George Skibine, Acting Deputy Associate
Solicitar, Division ot'tndian Affairs, Office of the Solcitor. Lo q3py,

List of Subjects in 25 CFR Part 291
[ndians--Gaming

For the reasons given in the preambie. the Department of the Interior proposes to estaviizh
4 new i’ar*. 291 of Tutle 235, Chapter | of the Code of Federal Regulations as set torth betow
PART 291 - Class [l Gaming Procedures

Nec.
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291.1 Purpose and Scope

291.2 Definitions

291.3 When may an Indian Tribe ask the Secretary to issue Class Il gaming procedures?

\

2904 What must a proposal requesting Class 111 gaming procedures contain?

291.5 Where must the proposal requesting Class [1T gaming procedures be [iled?

291.6 What must the Secretary do upon receiving a proposal?

291.7 What must the Secretary do if it has been determined that the Indian Tribe is eligible
to request Class [II gaming procedures?

291.8 What must the Secretary do at the expiration of the 60-day comment period if the State
has not submitted an alternative proposal?

291.9 What must the Secretary do at the end of the 60-day comment period if the State
provides comments offering an alternative proposal for Class I11 gaming procedures?

291.10 What must the Indian Tribe do when it receives the State’s alternative proposal
Class I1I gaming procedures?

291.11 What must the Secretary do if the Indian Tribe files timely objections to the
State's alternative proposal?

291.12 YWhat i; the role of the mediator appointed by the Secretary?

291.13 What must the Secretary do upon receiving the proposal selected by the mediator?

291.14 When do Class 11f gaming procedures for an Indian Tribe become effective?

291.15 How can Class Il gaming procedures issued by the Secretary be amended?

Authority: 3USC §301: 25U S.C $32.9& 2710

$ 291.1 Purpose and Scope

These rewulations establish procedures that the Secretary of the intenior
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promuigate rules for the conduct of Class I Indian gaming when:

(a) A State and an Indian Tribe are unable voluntarily to agree to a compact and;

(b) The State has asserted its ‘immunjty from suit brought by an Indian Tribe under 25 U.S8.C.
§ 2710(d)(7)(B).

§ 291.2 Definitions

All terms have the same meaning as set forth in the definitional section of IGRA, 25 U.S.C.
§ 2703(1)-(10).

§ 291.3 When may an Indian Tribe ask the Secretary to issue Class ITI gaming procedures?

An Indian Tribe may ask the Secretary to issue élass HI gaming procedures when the.
following steps have taken place:

(a) The Indian Tﬁ'be submitted a written request to the State to énter into negotiations to
establish a Tribal-State compact governing the conduct of Class III gaming activities;

(b) ‘The State and the Indiaﬁ Tribe failed to negotiate a compact 180 days after the State
re.cei\'/ed the Indian Tribe’s request;

(c) The Indian Tribe initiated a cause of action in Federal district court against the State
alleging thét the State did not respond, or did not respond in good faith, to the request o_f the Indian
Trbe to negotiate such a compact; |

(d). The State raised an Eleventh Amendment defense to the tribal action; and

(e) The Federal district court dismissed the action because of lack of junisdiction due to the
State’s soverejgn immunity under the Eleventh Amendment.

§ 291.4 What must a proposal requesting Class III gaming procedures contain?
A proposal requesting Class III gaming procedures must include the following information:

(a) The full name, address, and telephone number of the Indian Tribe submitting the proposal,
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(b) A copy of the authorizing resolution from the Indian Tribe submitting the proposal;

(c) A copy of the Indian Tribe’s gaming ordinance or resolution approved by the NIGC in
accordance with 25 U.S.C. § 2710;

’ b

(d) A copy of the Indian Tribe’s organic documents;

(e) A copy of the Indian Tribe’s written request to the State to enter into éomj):act
negotiations, along with the Indian Tribe’s proposed compact, if any;

(f) A copy of the State’s response to the_: tribal request and/or proposed compact, if any;

(g) A copy of court proceedings in the litigation with the State in Federal district court on
compact negotiations, including a copy of the order dismissing the lawsuit;

(h) The Indian Tribe’s factual and legal authority for the scope of gaming specified in‘
paragraph (§)(13) of this section; |

(I) A regulatory scheme for Federal (or State, if any) oversight role in monitoring and
enforcing compliance; and

G) Prbposed procedures under which the Indian Tribe will conduct Class III gaming activities,
including;

(1) An accounting system maintained in accordance with A.merican_ Institute of Certified
Public Accountants (AICPA) Standards for Audits of Casinos, including maintenance of books and
records in accordance with Generally Accepted Accounting Principles (GAAP), and any applicable
NIGC regulations;

(2) A reporting system for the payment of taxes and fees in a timely manner and in compliance
with Internal Revenue Code and Bank Secrecy Act‘ requirements;

(3) Preparation of financial statements covering all financial activities of the Indian Tribe’s

gaming operations;
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(4) Internal control standards designed to ensure fiscal integrity of gaming operations;
(5) Provisions for records retention, maintenance, and accessibility; |
1(6) Conduct of games, i'ncluding patron requirements, posting ?f game rules, and hours of

operation, ‘

(7) Procedures to protect the integrity of the rules for playing games;

(8) Rules governing employees of the gaming operation, including code of conduct, age
requirements, conflict of interest provisions, licensing requirements; and background investigations
of all management officials and key employees, vendors, lessors, or suppliers c.>f gaming materials,
equipment or supplies of any kind in excess of $5,000 per year, that comply with IGRA requirements,
NIGC regulations, and applicable tribal gaming laws;

(9) Policies and procedures that protect-the health and safety of pa‘trons and employees and .
that address insurance and liat-nility issues, as well as safety systems for fire and emergency services
at ail gaming locations;

(10) Surveillance procedures and security personnel and systems capable of monitoring all
gaming.activities, including the conduct of games, cashiers’ cages, change booths, count rooms,
movement of cash and chips, entrances and exits of gaming facilities, and other critical areas of any
gaming facility;

(1 l').An administrative process to resolve disputes between the gaming establishment and
employees or patrons, including a process to protect the rights of individuals injured on gaming
premises by reason of negligence in the operation of the facility,

(12) Hearing prc;cedures for licensing purposes;

(13) A list of gaming activities proposed to be offered by the Indian Tribe at its gaming
facilities;
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(14) A description 6f the location of proposed gaming facilities;

(15) A copy of the Indian Tribe’s liquor ordinance approved be the Secretary, if any;,

(16) Provisions for an autoﬁomous tribal regulatory gaming commission, independent of
gaming management; |

(17) Provisions for enforcement and investigatory mechanisms, including the impositiohﬁ of
sanctions, monetary penalties, closure, and an administrative appeal process relating to enforcement
and investigatory actions; and

(18) Any other provisions deemed necessary .by the Indian-Tribe.
§ 291.5 Where must the proposal requesting Class III gaming procedures be filed? 3

Any proposal requesting Class III gaming procedures must be filed with the Director, Indian
Gaming Management Staff, Bureau of Indian Aﬁ'airs, U.S. Department of the Interior, MS 2070-
MIB, 1849 C Street NW, Washington, DC 20240.
§ 291.6 What mu;t the Secretary do upon receiving a proposal?

Upon receipt of a proposal requesting Class III gaming procedures, the Secretary must:

(a) Within 15 days, notify the Indian Tribe in writing that the proposal has been received, and
whether the proposal meets the requirements of § 291 .4; and

(b) Within 30 days of receiving a complete proposal, notify the Indian Tribe in writing
whether the Indian Tribe meets the eligibility requirements in § 291.3. The Secretary’s eligibility
determination is final for the Department.
§ 291.7 What must the Secretary do if it has been determined that the Indian Tribe is eligible
to request Class ITI gami;ng procedures?

(a) If the Secretary determines that the Indian Tribe is eligible to request Class III gaming

procedures and that the Indian Tribe’s proposal is complete, the Secretary must submit the Indian
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Tribe’s proposal to the Governor and the Attorney General of the State where the gaming is
proposed.

(b) The Governor and Attorney General will have 60 days to comment on:

(1) Whether the State is in agreement with the Indian Tribe’s proposal;

(2) Whether the State believes it has negotiated in good faith with the Indian Tribe under
25 U.S.C. § 2710(d)(3)(A); |

(3) Whether the proposal is consistent with relevant provisions of the laws of the State; and

(4) Whether contemplated gaming activities are permitted in the State for any purposes, by
any person, organization, or entity.

(c) The Secretary will also invité the State’s Governor and Attorney General to submit an
alternative proposal to the Indian Tribe’s proposed Class ITI gaming procedures. |
§ 291.8 What must the Secretary do at the expir_ation of the 60-day comment period if the
State has not submitted an alternative proposal? |

(a) Upon expiration of the 60-day comment period specified in § 291.7, if the State has. not
* submitted an alternative préposal, the Secretary must review the Indian Tribe’s proposal to
determine:

(1) Whether all }equirements of § 291 .4 are adequately addressed;

(2) Whether Class III gaming activities will be conducted on Indian lands over which the
Indian Tribe has jurisdiction;

(3) Whether contemplated gaming activities are permitted in the State for any purposes by any
person, organization, or entity;

(4) Whether the proposal is consistent with relevant provisions of the laws of the State;

(5) Whether the proposal is consistent with the trust obligations of the United States to the
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Indian Tribe;

(6) Whether the proposal is consistent with all applicable provisions of the IGRA;

(7) Whether the proposal is consistent with provisions of other applicable Federal laws; and -

(8) Whether the State has negotiated in good faith.

(b) Within 60 days of the expiration of the 60-day comment period in § 291.7, the Secret;ry
must notify the Indian Tribe, the Governor, and the Attorney General of the State in writing that
he/she has:

(1) Approved the proposal if the Secretary determines that there are no objections to the
Indian Tribe’s proposal;

(2) Disapproved thg proposal |f1t does not meet the standards in paragraph (a) of this section;
or

.(3) Identified unresolved issues Iand areas: of disagreements in the proposal, and that the Indian
Tribe, the Governor, and the Attorney General are invited to participate in an informal conference
to resolve identifted unresolved issues gnd areas of disagreement.

(c) Within 30 days of the informal conference, the Secretary must prepare and mail to the
Indian Tribe, the Governor, and the Attorney General:

(1) A written report that summarizes the results of the informal conference; and

(2) A final decision either setting forth the Secretary’s proposed Class III gaming procedures
for the Indian Tribe, or disapproving the proposal for any of the reasons in paragraph (a) of this
section. |

§ 291.9 What must the Secretary do at the end of the 60-day comment period if the State
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offers an alternative proposal for Class L1 gaming procedures?

Within 7 davs of receiving the Siate's alternative proposal. the Secretary must submit the
State’s aiterniane proposc-.i‘ to the Indian Tribe for a 60-day comment period.

§ 291.10 What must the l:lldi:m Tribe do when it receives the State’s alternative proposal for
Class (1 gaming procedures? "

(a) If the Indian Tribe objects to the State’s alternative proposal, it may, within 60 davs of
receiving the alternative proposal, notify the Secretary in writing of its objections.

(b) If the Indian Tribe does not file written objections within 60 days of receiving of the
State’s alternative proposal, the Secretary must, within 60 days of the expiration of the Indian Tribe's
comment period in § 291.9, notify the Indian Tribe, the Governor,. and the Attorney General, in
writing of his/her decision to either; |

(1) Approve the State’s alternative pr.oposal for Class IIf gaming procedures; or

(2) Disapprove the State’s al.terna{ive proposal for any of the reasons in § 291.13(b).
$ 291.11 What must the Secretary do if the Indian Tribe files timely objections to the State’s
alternative proposal?

[f the Indian Tribe files timely objections to the State’s alternative proposal, the Secretary
must appoint a mediator who must convene a process to resolve differences between the two
proposais.

§ 291.12 What is the role of the mediator appointed by the Secretary?

(a) The mediator must ask the Indian Tribe and the State to submit their last best propuosal for
Class !II gaming procedures. |

(b} After giving the Indian Tribe and the State an opportunity to be heard and prescii

inTarmation supporiing their respective positions. the mediator must select from the twa =
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the one that bes.t comports with the terms of the IGRA and any other applicable Federal law. 'l."he
mediator must submit the proposal selected to the Indian Tribe, the State, and the Secretary.
§ 291.13 What must the Secretary do upon receiving the proposal selected by the mediator?

Within 60 days of receiving the proposal selected by the mediator, the Secretary must do one
of the following: )

(a) Notify. the Indian Tribe, the Governor and the Attorney General in writing of his/her
decision to approve the proposal for Class Il gaming procedures selected by tI’_le mediator.

(b) Notify the Indian Tnibe, the Governor and the Attorney General in writing of his/her
decision to disapprove the proposal selected By the mediator for any of the following reasons:

(1) The requirements of § 291.4 are not adequately addressed;

(2) Gaming activities would not be conducted on Indian lands over which the Indian Tribe has
jurisdiction; -

(3) Contemplated gaming activities are not permitted in the State for any purpose by any
person, organization, or entity;

(4) The proposal is not consistent with relevant provisions of the laws of the State;

(5) The proposal is not consistent with the trust obligations of the Unit'ed States to the Indian
Tribe;

(5) The proposal is hot consistent with applicable provisions of the IGRA; or

(6) The proposal is not consistent with provisions of other applicable Federal laws.’

(c) If the Secretary réjects the mediator’s proposal under paragraph (b) of this section, he
may prescribe appropn’at-e procedures under which Class III gaming may take place consistént with

the mediator’s selected compact, the provisions of IGRA and the relevant provisions of the laws of

the State.
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§ 291.14 When do Class IIT gaming procedures for an Indian Tribe become effective?

Upon approval of Class III gaming procedures for the Indian Tribe under either § 291.8(b),
§291.8(c), § 291.10(b)(1), or § 291.13(a), the Indian Tribe shall have 90 days in which to approve.
and execute the Secretarial procedures and forward its approval and execution to the Secretary, who
will publish notice of their approval in the FEDERAL REGISTER. The procedures take effect u-l:)on
their publication in the FEDERAL REGISTER.

§ 291.15 How can Class III gaming procedures approved by the Secretary be amended?

An Indian Tribe may ask the Secretary to amend approved Class IIT gaming procedures by
submittiné an amendment proposal to the Secretary. The Secretary must review the proposal by
following the approval process for initial tribal proposals, except that he/she may waive the

requirements of § 291.4 to the extent they do not apply to the amendment request.

/8! Kevin Govep
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Assistant Secretary - Indian Affairs
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